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September  Intensive  Course,  16  -  27  September  1994 
CONTEMPORARY  QUESTIONS  IN  LEGAL  THEORY 
Neil  MacCormick,  John  Willis  Distinguished  Visiting  Professor 

(Regius  Professor  of  Public  Law,  and  Provost  of  the  Faculty  Group  of  Law  and  Social 
Sciences,  in  the  University  of  Edinburgh,  Scotland) 


The  Seminar  will  discuss  the  provided  readings  in  the  order  indicated.  These  are  recent 
contributions  to  debates  about  the  nature  of  law,  the  nature  of  legal  theory,  the  value  and 
significance  of  the  Rule  of  Law,  and  issues  about  states,  sovereignty  and  nationalism. 

The  papers  for  discussion  at  the  class  meetings  have  as  sole  author  the  class  instructor,  and 
the  meetings  themselves  will  mainly  aim  at  critical  comprehension  of  the  texts.  But  after 
the  highly  concentrated  period  of  class  meetings,  members  of  the  Seminar  will  have  the 
opportunity  for  wider  reading  and  reflection  on  the  themes  discussed,  pursuing  in  particular 
the  rival  positions  discussed  in  the  course  texts. 

Evaluation  will  be  on  the  basis  of  a  short  reflective  paper,  ten  to  twelve  pages,  presented 
by  Friday  9  December.  The  theme  of  the  paper  is  to  be  a  critical  discussion  of  one  or 
another  of  main  issues  raised  in  the  course  texts  and  the  Seminar  discussions  of  them. 
Account  will  be  taken  of  originality  of  approach,  and  of  independent  research  and  reading 
beyond  the  course  texts  themselves. 

The  material  will  be  reviewed  in  the  following  order: 

1.  ’The  Concept  of  Law  and  The  Concept  of  Law’; 

’The  Relative  Heteronomy  of  Law’ 

These  papers  propose  a  crucial  conceptual  distinction  between  law  and  morality,  in 
the  light  of  the  particular  conception  of  morality  developed  in  the  second.  In  this 
light,  they  appraise  ’legal  positivism’  through  an  assessment  of  the  work  of  H.L.A. 
Hart. 

2.  ’Natural  Law  and  the  Separation  of  Law  and  Morals’ 

’Natural  Law’,  the  standard  opponent  for  legal  positivism,  asserts  a  necessary  link 
between  the  legal  and  the  moral.  Through  an  appraisal  of  John  Finnis’s  Natural  Law 
and  Natural  Rights,  this  paper  discusses  how  far  there  is  a  fundamental  difference 
here,  and  what  the  real  difference  is. 

3.  ’The  Ethics  of  Legalism’ 

’Reconstruction  after  Deconstruction:  a  Response  to  CLS’ 

The  Critical  Legal  Studies  movement  has  criticised  both  traditional  doctrinal  legal 
scholarship  and  traditional  approaches  to  legal  theory  on  the  ground  that  they  pursue 
a  hidden  value-agenda  while  purporting  to  take  a  value-free  or  at  least  value-neutral 
approach  to  understanding  the  law.  Does  CLS  itself,  however,  undervalue  legalism 
and  the  Rule  of  Law? 
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4.  ’Four  Quadrants  of  Jurisprudence’ 

At  least  by  this  stage  of  the  argument,  it  is  important  to  pause  and  reflect  upon  the 
nature  of  the  theorising  that  is  going  on.  CLS  rightly  draws  attention  to 
indeterminacies  and  scope  for  ideologically-orientated  choices  in  legal  practice  and 
legal  materials.  But  how  do  law,  legal  scholarship,  socio- legal  studies,  and  ultimate 
values  really  hang  together? 

5.  ’Spontaneous  Order  and  Rule  of  Law:  Some  Problems’ 

’Moral  Disestablishment  and  Rational  Discourse’ 

These  papers  return  to  value -questions  about  the  rule  of  law.  Is  it  necessarily  the 
case  that  respecting  the  Rule  of  Law  drives  us  toward  a  market  economy  and  a 
minimal  state?  Can  the  liberal  state  justify  a  neutral  and  abstentionist  legal  approach 
to  moral  issues?  How  then  should  we  conceptualise  problems  about  actual  or  alleged 
blasphemy  such  as  those  posed  by  the  Salman  Rushdie  affair?  Can  the  state  or  the 
law  really  be  neutral  in  such  a  question? 

6.  ’Constitutionalism  and  Democracy’ 

’Beyond  the  Sovereign  State’ 

’Sovereignty,  Democracy  and  Subsidiarity’ 

These  papers  pose  the  question  of  the  differentiation  of  law  and  politics.  How  far 
can  the  legal  and  the  political  be  disentangled?  Can  the  Rule  of  Law  and 
Constitutionalism  be  real  constraints  on  political  processes?  Is  law  through-and- 
through  political?  How  then  does  democracy  relate  to  law  and  constitution  - 
restricted  by  them,  or  brought  to  fruition  by  them? 

If  law  can  limit  the  state,  what  becomes  of  the  traditional  idea  of  state  sovereignty? 
Especially  in  Europe,  has  the  ’sovereign  state’  now  disappeared?  Would  this  be 
helpful  or  inimical  to  democracy? 

7.  ’The  Interest  of  the  State  and  the  Rule  of  Law’ 

This  is  a  case-study  of  an  Official  Secrets  trial  in  England,  It  enables  us  to  focus  in 
a  different  way  on  the  state  in  relation  to  the  law,  and  to  reflect  on  the  question  how 
far  state -interests  can  be  opposed  to  the  upholding  of  the  Rule  of  Law.  This  paper 
is  somewhat  in  conflict  with  the  latter  two  in  session  6;  which  should  be  revised? 

8.  What  Place  for  Nationalism  in  the  Modern  World? 

This  paper  reviews  a  recent  statement  of  the  case  for  ’liberal  nationalism’,  and 
supports  that  view  in  the  light  of  contemporary  troubles  and  problems.  It  provides  a 
test-bed  for  some  of  the  liberal  values  asserted  or  presupposed  in  other  papers. 
’Responding  to  Feminism:  Three  Reviews’ 

These  are  reviews  drawn  from  the  Times  Literary  Supplement  and  Law  and 
Philosophy.  Feminist  critique  of  liberal  legal  theory  raises  great  issues.  How 
adequate  a  response  do  these  reviews  sketch  out?  Elizabeth  Kingdom  and  Catharine 
A  MacKinnon  are  the  authors  reviewed. 
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